NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED

OFFICE OF CRIMINAL CONFLICT AND
CIVIL REGIONAL COUNSEL, SECOND
DISTRICT,

Petitioner,

V.

DONALD SMITH and THE STATE
OF FLORIDA,

Respondents.

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
SECOND DISTRICT

Case Nos. 2D09-5285
2D09-5286

CONSOLIDATED

OFFICE OF CRIMINAL CONFLICT AND
CIVIL REGIONAL COUNSEL, SECOND
DISTRICT,

Petitioner,

V.

MICHAEL L. QUEEN and THE STATE
OF FLORIDA,

Respondents.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Opinion filed April 23, 2010.

Petitions for Writ of Certiorari to the Circuit

Court for Charlotte County; Alane C.
Laboda, Judge.



Jackson Stuart Flyte, Regional Counsel,
Second District, Bartow, and Joseph Thye
Sexton, Assistant Regional Counsel, Office
of Criminal Conflict and Civil Regional
Counsel, Punta Gorda, for Petitioner.

Bill McCollum, Attorney General,
Tallahassee, and Marilyn Muir Beccue,

Assistant Attorney General, Tampa, for
Respondents.

KHOUZAM, Judge.

In these two consolidated cases, the Second District's Office of Criminal
Conflict and Civil Regional Counsel seeks a quashal of (1) the orders appointing
Regional Counsel to represent the defendants, Donald Smith and Michael L. Queen, at
the evidentiary hearings on their respective motions for postconviction relief and (2) the
orders denying Regional Counsel's motions to withdraw. The petitions for writ of
certiorari are untimely as to the orders appointing Regional Counsel, but timely as to the
orders denying the Regional Counsel's motions to withdraw. We grant Regional
Counsel's petitions for writ of certiorari to the extent that they seek a quashal of the
orders denying Regional Counsel's motions to withdraw.

These petitions have been consolidated as raising the same issue. At its
core, the issue concerns whether Regional Counsel is subject to appointment for
indigent defendants in postconviction proceedings. The underlying issue raised in these
petitions has been resolved favorably to both the Fifth District's and the First District's

Office of Criminal Conflict and Civil Regional Counsel in Deen v. Wilson, 1 So. 3d 1179

(Fla. 5th DCA 2009), and Office of Criminal Conflict and Civil Regional Counsel, First

District v. Bruner, 19 So. 3d 447 (Fla. 1st DCA 2009).




In Deen, 1 So. 3d 1179, the Fifth District considered orders in four trial
court cases that had appointed Regional Counsel to represent defendants in
postconviction proceedings and had denied Regional Counsel's motions to withdraw.
The court examined the creation of the Office of Regional Counsel and the duties set
forth in the enabling statute. The court recognized that Regional Counsel's "authority to
represent criminal defendants in post-conviction proceedings is not set forth as an
assigned duty in section 27.511(5), Florida Statutes (2008)." 1d. at 1182. It determined
that the postconviction court's orders "assigned new duties to Regional Counsel beyond
those established by the Legislature,” and that Regional Counsel's appointment
constituted a departure from the essential requirements of law. 1d. at 1183. The court
granted the petitions for writ of certiorari and quashed the orders of appointment. 1d.

We agree with the Fifth District's analysis in Deen, and like the First

District in Bruner, recognize the precedent established by Deen. See Bruner, 19 So. 3d

at 447-48. Here, the postconviction court declined to follow the precedent explained by

and established in Deen and Bruner when it denied Regional Counsel's motions to

withdraw. This constituted a departure from the essential requirements of law without
an adequate remedy by later appeal. Accordingly, we grant Regional Counsel's
petitions for writ of certiorari to the extent that they seek a quashal of the orders denying
Regional Counsel's motions to withdraw.

The petitions for writ of certiorari are granted and the orders denying the

motions to withdraw are quashed.

WALLACE and CRENSHAW, JJ., Concur.



