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VILLANTI, Judge.

Worthington Communities, Inc., and Ohio Casualty Insurance Co. appeal
the final judgment and amended final judgment entered against them in this personal
injury action arising out of a construction accident. On cross-appeal, the Mejias raise a
standing argument as to Ohio Casualty and two arguments directed to the judgments.
We affirm the final judgment in all respects. While we have carefully considered all of
the arguments raised by the parties, we write to address only two issues raised in the
direct appeal.

Facts

In 1999, Worthington was developing a condominium project in Fort
Myers, Florida. As to that project, Worthington was both the owner of the property and
the general contractor in charge of the construction of multiple condominium units.

Worthington contracted with Sunshine Masonry, Inc., for the masonry
work on the condominium project. The scope of this work included installing forms and

pouring concrete for the structural divisions between the floors of each condominium



unit. The project plans called for Sunshine Masonry to use a joist system developed by
Hambro Structural Systems to form the floors and ceilings within and between the units.
The Hambro joist system required the masonry contractor to place steel joists across
the span between the exterior masonry walls. The stability of these joists during
construction was ensured by the installation of steel cross members, called rollbars,
both around the perimeter of the walls and at designated intervals along the length of
the joists. After the rollbars were installed, sheets of plywood were installed as the form
on which the concrete would be poured. Wire reinforcement mesh was then placed on
the plywood before the concrete was poured. Once the concrete was poured and had
cured, the rollbars were removed and the plywood was stripped away, leaving a
reinforced poured concrete floor/ceiling.

The bundles of wire mesh used with the Hambro system were large, and
each bundle weighed 3700 pounds. Evidence presented at trial established that
Hambro's product literature represented that it was safe to load and store mesh bundles
on top of completed masonry walls. The product literature also represented that it was
safe to load and store mesh bundles on the steel joists after the rollbars were
completely installed. Either of these options was a permissible "staging" technique that
allowed the mesh bundles to be accessible for use in an adjoining condominium unit.
However, it was not acceptable to load or store mesh bundles on the steel joists before
the rollbars were fully installed because the joists were too unstable at that point to
support the weight and mass of the mesh bundles. This danger was made clear in both
the documentation from Hambro about the joist system and in the general notes on the

blueprints for the condominium project.



On Friday, May 14, 1999, Sunshine Masonry used a crane to place steel
Hambro joists between the first and second floors of one of the condominium units that
was under construction. After the joists were in place but before the rollbars were fully
installed, Sunshine Masonry used the crane to place bundles of wire mesh on top of the
unbraced joists. The following day, Sunshine Masonry was on site continuing with the
installation of the Hambro joist system. Mr. Mejia, who worked for Sunshine Masonry
as an unskilled laborer, was working below the unbraced joists that were supporting the
mesh bundles. As he did so, the unbraced joist system collapsed and a bundle of wire
mesh fell on him. The weight and force of the impact rendered Mr. Mejia a quadriplegic.

The Mejias initially sued numerous entities involved in the construction of
the condominium project. However, by the time of trial, the sole claim to be tried was
the Mejias’ claim that Worthington was negligent by failing to provide Mr. Mejia with a
safe place to work. The Mejias did not allege that Worthington was vicariously liable for
the negligence of Sunshine Masonry. Instead, they alleged that Worthington had been
actively negligent in causing this accident. The essence of the Mejias' claim was that
Worthington, as the owner/general contractor, had a duty to maintain the site in a safe
condition for all workers and that Worthington had breached that duty by failing to
correct, or arrange to have corrected, the dangerous condition created by Sunshine
Masonry when it loaded mesh bundles onto the unbraced Hambro joists.

After a two-week trial, the jury awarded the Mejias damages in excess of
$6.5 million. The jury apportioned five percent of the negligence to Mr. Mejia, ten
percent to Worthington, and eighty-five percent to Sunshine Masonry. Under the

applicable version of the joint and several liability statute, section 768.81, Florida



Statutes (1999), Worthington was liable for ninety-five percent of the economic losses,
which totaled more than $5 million. Ohio Casualty, as Worthington's insurer, was added
as a party to the lawsuit pursuant to section 627.4136(4), Florida Statutes (1999), after
the jury's verdict.

In this appeal, Worthington contends that final judgment should have been
entered in its favor because the trial court should have granted its motion for directed
verdict at the close of the Mejias' case. In the alternative, Worthington contends that it
is entitled to a new trial because the jury instructions given by the trial court were
confusing and included incorrect statements of the law. We address each of these
arguments in turn.

Motion for Directed Verdict

In its first argument, Worthington contends that the trial court erred by
denying its motion for directed verdict because there was no evidence that it breached
any duty it owed to Mr. Mejia or that any breach was the proximate cause of his injuries.
Because there was disputed evidence on these issues, the trial court properly denied
this motion.

The focus of the parties' dispute on this issue lies in the extent of the
duties owed to a subcontractor's employee by an entity that is both the owner and
general contractor on a construction project. While an owner who hires an independent
contractor is not generally liable for injuries sustained by that contractor's employees, an
exception to this general rule exists when the owner "has been actively participating in
the construction to the extent that he directly influences the manner in which the work is

performed" or has engaged in "acts either negligently creating or negligently approving



the dangerous condition resulting in the injury or death to the employee.” Conklin v.

Cohen, 287 So. 2d 56, 60 (Fla. 1973); see also Johnson v. Boca Raton Cmty. Hosp.,

Inc., 985 So. 2d 593, 595-96 (Fla. 4th DCA 2008), review denied, 1 So. 3d 172 (Fla.

2009); Atl. Coast Dev. Corp. v. Napoleon Steel Contractors, Inc., 385 So. 2d 676, 679

(Fla. 3d DCA 1980). Thus, an owner who is also acting as a general contractor "has the
ultimate duty to maintain a construction site in a reasonably safe condition.” Griggs v.

Ryder, 625 So. 2d 950, 951 (Fla. 1st DCA 1993); see also Lewis v. Sims Crane Serv.,

Inc., 498 So. 2d 573, 574 (Fla. 3d DCA 1986); Atl. Coast Dev. Corp., 385 So. 2d at 679

("Nelacar, who was the owner and general contractor and actively supervised the daily
construction operations, had a duty to keep its premises safe for all the workmen on the
job and will be ultimately held liable for injuries occurring on its worksite.").

The origin of this heightened duty of an owner/general contractor is the

supreme court's decision in Conklin. In that case, Conklin was employed as a workman

on a commercial building that was under construction. 287 So. 2d at 58. While he was
working, the scaffolding that he was standing on broke, and he fell seventeen stories to
his death. 1d. His widow sued multiple parties, including the owner, the architect, the
engineering firm, and the worker's compensation carrier for the contractor and
subcontractor. 1d. The complaint alleged that each of these entities "negligently
breached their duty to provide the deceased with a safe place to work by failing to see
that certain safety regulations were followed." Id. The trial court dismissed the
complaint, and the Third District affirmed. Id.

The supreme court accepted jurisdiction to address "the substantial

amount of confusion which still exists regarding the Workmen's Compensation Law and



third-party tort suits.” Id. at 58-59. In addressing the potential liability of a property
owner, the supreme court explained:

"[A]ln employee of an independent contractor may maintain
against an owner an action at law for damages suffered as a
result of the latter's negligence.” [State ex rel. Auchter Co. v.
Luckie, 145 So. 2d 239, 242 (Fla. 1st DCA 1962)].

The phrase "as a result of the latter's negligence,"
above means that the owner may be held liable if he has
been actively participating in the construction to the extent
that he directly influences the manner in which the work is
performed. Conversely, if the owner is a passive nonparti-
cipant, exercising no direct control over the project, he
cannot be held liable. To impose liability upon an owner who
is not an employer as defined by the [worker's compensa-
tion] statute, one or more specific identifiable acts of
negligence, i.e., acts either negligently creating or negli-
gently approving the dangerous condition resulting in the
injury or death to the employee, must be established.

Id. at 59-60 (emphasis added; footnote omitted). Thus, under Conklin, an owner who is
also the general contractor, and thus by definition is actively participating in the work,
may be held liable for a workman's injuries if that workman can prove that the owner
either negligently created or negligently approved of the dangerous condition that
resulted in the injury or death.

Applying the law as set forth in Conklin to the facts in Mr. Mejia's case, we
note that because Worthington was an owner that was "actively participating” in the
construction, it could be held liable if the Mejias could establish "one or more specific
identifiable acts of negligence" committed by Worthington that resulted in his injury.
Here, the Mejias presented evidence that Worthington's project superintendent, Robert
Bontrager, saw the Hambro joists flown onto the building at issue the day before the

accident. Bontrager saw the mesh bundles sitting on top of the joists, and he was



aware that rollbars had been installed around only the perimeter of the joists. He
admitted that the notes for the installation of the Hambro joist system said that mesh
bundles should not be placed on top of the joists until they were fully braced—not just
braced at the perimeters; however, he denied being familiar with the notes at the time of
the accident. He testified that he had seen mesh bundles placed on top of the masonry
walls between the units in the past; however, he admitted that it was obvious the day
before the accident that the bundles at issue were not straddling a masonry wall.
Bontrager also testified that it was not his job to look out for the safety of
anyone other than Worthington employees on the jobsite. He specifically denied that
Worthington had any responsibility to ensure that the site was safe for the subcon-
tractors or their employees who were on the site. He also denied that he had any
responsibility to ensure that the mesh bundles were safely placed on top of the joists.
In contradiction to Bontrager's testimony, Glenn Cribbett, who was
Worthington's vice president of construction, testified that one of Worthington's
responsibilities was to ensure that the jobsite was reasonably safe for all of the workers
on the site. Cribbett testified that Worthington made sure that its project superin-
tendents were aware of this responsibility. Cribbett also testified that the project
superintendent, Bontrager, should have examined the blueprints and read the
installation manual for the Hambro joist system in order to properly perform his super-
visory duties. According to Cribbett, Bontrager should have been familiar with the
layout of the Hambro system to understand how it was constructed. Cribbett testified
that he expected his project superintendent on each job to read and be familiar with the

general notes on the blueprints and floor plans and that this would include the note that



dealt with the proper placement and storage of mesh on top of the Hambro joist system
while it was under construction. Most importantly, Cribbett testified that if Bontrager
saw the mesh bundles laying on top of the Hambro joists with rollbar installed only
around the perimeter and did nothing about it before leaving for the day, then Bontrager
left the jobsite in an unsafe condition. Cribbett testified that it would have been
acceptable for Bontrager to leave the jobsite in this condition only if he had given an
instruction to a subcontractor to correct the condition before leaving.

Given this conflicting testimony, the trial court properly denied
Worthington's motion for directed verdict. A directed verdict is proper only when there is
no view of the evidence or inferences properly made from the evidence that could

support a verdict in favor of the nonmoving party. See Fell v. Carlin, 6 So. 3d 119, 120

(Fla. 2d DCA 2009) (quoting Sims v. Cristinzio, 898 So. 2d 1004, 1006 (Fla. 2d DCA

2005)). Thus, "the court must evaluate the testimony in the light most favorable to the
nonmoving party and every reasonable inference deduced from the evidence must be
indulged in favor of the nonmoving party. If there are conflicts in the evidence or
different reasonable inferences that may be drawn from the evidence, the issue is
factual and should be submitted to the jury.” Sims, 898 So. 2d at 1005 (citations
omitted). Because the Mejias presented some evidence supporting their position that
Worthington either negligently allowed the dangerous condition to be created or
negligently approved it, even if only by simply ignoring it, Worthington's directed verdict
motion was properly denied, and the case was properly sent to the jury on this issue.
As an alternative basis for reversal, Worthington contends that the Mejias

did not prove that any breach by Worthington was the proximate cause of Mr. Mejia's



injury. Worthington points to evidence it presented that tended to show that the
accident happened when Sunshine Masonry's employees were using a sledgehammer
to adjust the placement of one of the joists while the mesh bundles were on top of it,
and Worthington contends that this was the sole proximate cause of the accident.
However, the Mejias presented evidence that the joists and mesh bundles did not fall
while the joist was being adjusted; instead, they fell anywhere between two and five
minutes after the last strike to the joist. Because there was some evidence that the
improper placement of the mesh bundles was at least a cause of the accident and
resulting injury to Mr. Mejia, the trial court properly denied Worthington's motion for
directed verdict on this basis as well.
Jury Instructions

In the alternative, Worthington argues that it is entitled to a new trial
because the jury instructions concerning its duty and any breach of that duty were
erroneous, misleading, and confusing. Having carefully reviewed the entire trial
transcript and the jury instructions given, we do not find that the trial court abused its
discretion in giving these instructions.

The two challenged jury instructions given by the court read as follows:

The court has determined and now instructs you, as a

matter of law, that the circumstances at the time and place of

the incident complained of were such that Worthington

Communities, Inc., had a duty to use reasonable care for

Juan Carlos Mejia's safety. As the owner and general

contractor for the construction project, Worthington

Communities, Inc., had the ultimate duty to maintain the site

in a reasonably safe condition.

The first issue for your determination on the

negligence claim of Plaintiff, Juan Carlos Mejia, against
Defendant, Worthington Communities, Inc., is whether at the
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time and place of the incident complained of, Worthington

Communities, Inc., breached its duty by failing to maintain

the premises in a reasonably safe condition. And if so,

whether such negligence was a legal cause of loss, injury or

damage to Juan Carlos Mejia.

The trial court went on to instruct the jury that a "legal cause” of loss or injury arose "if it
directly and in natural or continuous sequence produces or contributes substantially to
producing such loss, injury or damage so that it can reasonably be said that but for the
negligence the loss, injury or damage would not have occurred.” The court also
instructed the jury that negligence could be a legal cause of loss, injury or damage
"even though it operates in combination with the acts of another.”

The majority of this duty instruction came directly from the case law cited
by and relied upon by the parties. In Lewis, the court specifically held that an instruction
that an owner/general contractor had a duty to maintain a construction job site in a
reasonably safe condition was proper. 498 So. 2d at 574. Moreover, the same court

also noted that an owner/general contractor had the ultimate duty to maintain the site in

a reasonably safe condition. Id.; see also Griggs, 625 So. 2d at 951; Jupiter Inlet Corp.

v. Brocard, 546 So. 2d 1, 3 (Fla. 4th DCA 1988). In light of this case law, we cannot say
that the trial court abused its discretion in instructing the jury in this manner.

In arguing for reversal, Worthington initially contends that the trial court
should not have given the first part of the instruction, i.e., the preemptive instruction on
the issue of Worthington's duty, because it was unnecessary since Worthington did not
dispute the issue of duty at trial. However, the record shows that Worthington did, in
fact, vigorously contest its duty at trial. Worthington elicited testimony from witness after

witness that it had no duty to supervise the job site or any of the workers and had no

-11 -



duty to inspect the job site for dangerous conditions. Given this testimony, the trial court
needed to give some instruction to the jury on what Worthington's duty was because the
issue was actually raised and disputed at trial.

Worthington next contends that the trial court should not have included the
word "ultimate” in the duty instruction. We tend to agree that this language has been

extended outside its proper context. In Atlantic Coast Development, the case in which

this language originated, the accident at issue occurred when a load of concrete blocks
fell as it was being lifted by a construction crane. 385 So. 2d at 678. The court noted
that a construction crane in operation is inherently dangerous. Id. at 679. The court
went on to explain that the owner/general contractor had a nondelegable duty to keep
the premises safe for all workmen on the job for injuries arising out of the use of that
dangerous instrumentality. 1d. at 680. While the owner/general contractor could
delegate the performance of its duty to keep the workplace safe to the subcontractor
actually running the crane, the owner/general contractor could not delegate the liability
arising from the use of that dangerous instrumentality and so it had the "ultimate” duty
to keep the premises safe during the crane's operation. Id.

The basis for the language concerning "ultimate" duty in Atlantic Coast

Development was the inherently dangerous operation of the construction crane.
However, without explaining why, courts have subsequently applied that language to
cases that did not involve the use of dangerous instrumentalities, such as a crane. For
example, in Lewis, a worker tripped getting off a construction elevator that did not level

properly. 498 So. 2d at 574. In Griggs and Jupiter Inlet, workers fell off roofs. Griggs,

625 So. 2d at 950; Jupiter Inlet, 546 So. 2d at 2. These cases did not involve the use of

-12 -



dangerous instrumentalities and so did not involve nondelegable duties. Nevertheless,

the courts used the "ultimate” duty language from Atlantic Coast Development when

describing the owner/general contractor's duty.

We tend to agree with Worthington that it is improper to apply the
"ultimate"” duty language applicable to nondelegable duties outside of the context of
inherently dangerous instrumentalities. However, we affirm the final judgment in this
case despite this impropriety for two reasons. First, the specific argument that Lewis
and its progeny were wrongly decided was not made in the trial court. Instead,
Worthington argued that the court should follow Lewis when instructing the jury. As a
general proposition, for an argument to be preserved for review, "an issue must be
presented to the lower court and the specific legal argument or ground to be argued on

appeal or review must be part of that presentation . . . ." Sunset Harbour Condo. Ass'n

V. Robbins, 914 So. 2d 925, 928 (Fla. 2005) (quoting Tillman v. State, 471 So. 2d 32, 35

(Fla. 1985)); see also N.L.E. v. Dep't of Children & Family Servs., 970 So. 2d 486, 489

(Fla. 2d DCA 2007) (" 'Except in cases of fundamental error, appellate courts will not
consider an issue that has not been presented to the lower court in a manner that

specifically addresses the contentions asserted.' " (quoting State v. Hunton, 699 So. 2d

320, 321 (Fla. 2d DCA 1997))); Miller v. Miller, 709 So. 2d 644, 645 (Fla. 2d DCA 1998)
(holding that an appellate court "cannot address on appeal an issue not ruled upon” by
the trial court). We will not hold that the trial court abused its discretion by giving a
particular jury instruction when the rationale and legal authority for finding that the jury
instruction was erroneous was never argued to the trial court. This is especially true

here because Worthington actively relied on the Lewis decision rather than arguing that
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it was wrongly decided and asking the trial court to attempt to unravel the convoluted
case law on this point.

Second, regardless of whether the case law needed unraveling, the
"ultimate duty" language used in this case was not so misleading or confusing as to
warrant reversal. The jury instructions, when considered as a whole, properly explain
the scope of Worthington's duty. As Conklin teaches, an owner/general contractor has
a duty to keep the entire jobsite reasonably safe for all employees. To the extent that
an owner/general contractor oversees the entire project and all workers on the site, it
has a responsibility to ensure that no subcontractor creates a condition that poses an
unreasonable danger to others on the site. The owner/general contractor cannot
delegate its obligation to keep the entire jobsite safe to a single subcontractor,
particularly on a construction site involving the erection of multiple multi-story buildings.
Thus, while the use of the term "ultimate” may have been based on an improper

extension of the language in Atlantic Coast Development, in light of the record and the

instructions as a whole, the trial court's isolated reference to an "ultimate duty" was not
so misleading or confusing as to be fundamentally prejudicial to Worthington.
Accordingly, Worthington is not entitled to a new trial on this basis.
Conclusion

We have fully and carefully considered the numerous other arguments
made by the parties in this appeal, and we find them without merit. Worthington, as the
owner and general contractor of the condominium project, had a duty to maintain the
site in a reasonably safe condition for all of the workers on the site. The Mejias

presented some evidence tending to establish that Worthington breached this duty. The
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jury instructions given by the trial court, when considered as a whole, were not
misleading on the issues of either duty or breach. Accordingly, we affirm the final
judgment entered in favor of the Mejias.

Affirmed.

SILBERMAN, J., Concurs.
ALTENBERND, J., Concurs specially with opinion.

ALTENBERND, Judge, Concurring specially.

| concur in this opinion with the greatest of reluctance. Worthington's
primary mistake was its failure to create two corporations—one to own the development
and one to serve as the general contractor. If it had taken this simple legal step, it
would not have been liable in this case.

The duty owing to an employee on a construction site by an
"owner/general contractor" has been a confusing subject ever since the Third District

issued its opinion in Lewis v. Sims Crane Service, Inc., 498 So. 2d 573 (Fla. 3d DCA

1986). That opinion unfortunately intermingled a discussion of liability for the operation
of a crane as a nondelegable duty with a discussion of the right to indemnity by a
passive tortfeasor from an active tortfeasor. Id. at 574-75. The brevity of that opinion
has caused later courts to conclude that an owner/general contractor owes a greater

duty to employees of the contractors on the worksite than the duties owed by either an
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owner or a general contractor. If | had the authority in this case, | would recede from
this line of cases.

In this case, Worthington, by the requirements of its contracts with the
contractors on the job, arranged and indirectly paid for workers' compensation coverage
on all of the employees on the jobsite. Nevertheless, it has no workers' compensation
immunity as an owner and actually ends up paying damages in this negligence action to
reimburse the workers' compensation carrier for the extensive medical expenses and
lost wages associated with an accident that in my mind is entirely the fault of Mr. Mejia's
employer, Sunshine Masonry. | cannot understand any valid policy justification for this
outcome, but apparently it is the law.

I. Ohio Casualty's Role in this Appeal

Before discussing the merits, a procedural issue in this case warrants
comment. This court permitted Ohio Casualty to appear in this appeal as a separate
appellant with separate counsel. We did not require Worthington and Ohio Casualty to
limit their combined initial briefs to fifty pages, and Ohio Casualty was permitted to brief
issues that arose during the trial and before its involvement in the case. At the time this
court permitted this procedure, we did not understand that the interests of Worthington
and Ohio Casualty were identical.

At least in theory, if an insurance company such as Ohio Casualty had a
separate issue that it wished to brief concerning its inclusion on the judgment under

section 627.4136(4), it might be entitled to separate counsel and a separate brief. In

'Because Worthington has an employee who is the licensed general
contractor on its own staff, the contract with Sunshine Masonry is technically direct with
the owner. We are accustomed to thinking of a contractor like Sunshine Masonry as a
subcontractor, but in this case that terminology is not legally correct.
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this case, however, its interests align with its insured. Procedurally, this case is
indistinguishable from cases under the procedures used in the 1970s when insurance

carriers were routinely parties to the litigation during the trial. See, e.q., Ortega v.

Perrini & Sons, Inc., 371 So. 2d 203 (Fla. 2d DCA 1979). Just as the insured and the

insurance company were entitled to be represented by only one law firm and entitled to
file only one set of briefs in compliance with the rules of procedure during that period, it
seems to me that they should be limited in the same fashion today when the insurance
carrier is joined at the end of the trial.

[I. In this Context, the Duty of an Owner/General Contractor Should not Be
Greater than the Combined Duties of an Owner and a General Contractor

It is a well established general rule that a property owner who hires an
independent contractor to perform construction or repair work on the property is not
liable for injuries to the independent contractor's employee arising from negligence in
the performance of that work, but is only responsible to address potential dangers on
the premises of which the property owner has actual or constructive notice. See Lake

Parker Mall, Inc. v. Carson, 327 So. 2d 121 (Fla. 2d DCA 1976); Indian River Foods

Inc. v. Braswell, 660 So. 2d 1093 (Fla. 4th DCA 1995); Horton v. Gulf Power Co., 401

So. 2d 1384 (Fla. 1st DCA 1981). In this case, there was great confusion as to whether
to describe Sunshine Masonry as an independent contractor. However, unless Mr.
Meija wishes to classify Sunshine Masonry as a subcontractor, it seems clear to me that
vis-a-vis Worthington as the owner, Sunshine Masonry is an independent contractor. If

this case were controlled by our opinion in Lake Parker Mall, then Worthington would be

entitled to a directed verdict in its capacity as owner.
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Judge Villanti's opinion for the court correctly relies on Conklin for the
proposition that an owner who becomes too involved on the jobsite can become liable
for negligent acts that injure workers on the jobsite. Conklin, however, was not a case
in which the owner had a licensed general contractor on staff and was, thus, an
"owner/general contractor” as that phrase is used in Sims Crane. In this case, |
conclude that all of the evidence describing the involvement of Worthington deals with
the actions of its employees whose job descriptions fall into the category of general
contractor. Thus, if Worthington had merely created a second corporation for the
general contractor's activities, its role as owner would not have involved the type of

active participation that led to the owner's liability in Conklin. Likewise, the alleged

failure of Mr. Bontrager to prevent Sunshine Masonry from performing its contractual
duties in a negligent manner, if he had been employed by a separate general
contracting corporation, would not have been the type of action that would have

overcome workers' compensation immunity. See, e.q., Fred G. Wright, Inc. v. Edwards,

642 So. 2d 808, 809 (Fla. 2d DCA 1994) (holding general contractor was a statutory
employer of sub-subcontractor's employee and therefore entitled to same immunity
under workers' compensation law as sub-subcontractor which purchased workers'
compensation).

Thus, | follow the case law and the legal presentation in the majority's
opinion because it is apparently the law. In most cases, this law does not heighten
safety on the jobsite; it merely generates business for the lawyers who create additional

corporations to avoid the illogic of Sims Crane.
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In Sims Crane, 498 So. 2d at 574, the plaintiff was a hoist or elevator
operator at a construction site. From the opinion, it is unclear who employed the
plaintiff. The owner/general contractor in that case was Greenwich, Ltd. It was paying
rent on the hoist, which it apparently leased from Sims Crane Service. The opinion
recites that Greenwich had obtained a permit not only to build the building but also to
use the hoist. Id. at 575. The defect in the hoist that caused the injury was a door that
did not fully open. Id. at 574. Greenwich had actual knowledge that the door was
broken and had instructed that the hazard be removed or repaired prior to the accident.
Id. The opinion observes that a construction hoist is an inherently dangerous
instrumentality. Id. at 575. The controversial and confusing portion of this opinion
reads as follows:

An owner/general contractor can be held liable for an injury

on a construction job site and this liability does not depend

upon active participation, contrasted with a mere owner
which does require active participation.

Id. at 574 (citations omitted).

It may have been helpful if Judge Barkdull had expanded on his reasoning
in this opinion. The opinion is drawing a distinction between the "active" participation
required to make a mere owner liable and the type of participation required to make an
owner/general contractor liable for injuries caused by a dangerous instrumentality that
the owner/general contractor had obtained for the workplace. Unfortunately, the opinion
does not elaborate on the type of participation that is to be contrasted with "active"
participation.

The opinion, however, gives a hint as to the type of participation it

envisions when it states: "An owner/general contractor has the ultimate duty to maintain
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a construction site in a reasonably safe condition.” 1d. (emphasis added). The opinion
was written at a time when active/passive indemnity was a common claim. Under this
theory, indemnity could be obtained from an active tortfeasor by a defendant who was

merely passively liable. See Castle Constr. Co. v. Huttig Sash & Door Co., 425 So. 2d

573, 574-75 (Fla. 2d DCA 1982) (citing Houdaille Indus., Inc. v. Edwards, 374 So. 2d

490 (Fla. 1979)). Considered in this context, | believe Sims Crane is explaining that the
owner/general contractor had a nondelegable duty to assure the safety of the hoist as a
dangerous instrumentality but that it may be entitled to indemnity from the active
tortfeasor if the facts warrant that indemnity.

The cases cited in Sims Crane tend to support this reading. It relies first

and foremost on Atlantic Coast Development Corp. v. Napoleon Steel Contractors, Inc.,

385 So. 2d 676 (Fla. 3d DCA 1980). Atlantic Coast Development is a case in which an

owner/general contractor successfully maintained an action to obtain indemnity from a
subcontractor. Id. at 678. The subcontractor, Napoleon Steel, was a crane operator
who had negligently injured the employee of another subcontractor. Id. at 678-79. The
owner/general contractor settled with the injured employee, but because it had a
nondelegable duty, "i.e. ultimate liability" for the acts of the actively negligent crane
operator, it was allowed to obtain indemnity from the crane operator. Id. at 680.

In addition to Atlantic Coast Development, the decision in Sims Crane

relies for support on Cadillac Fairview of Florida, Inc. v. Cespedes, 468 So. 2d 417 (Fla.

3d DCA 1985), and Pearson v. Harris, 449 So. 2d 339 (Fla. 1st DCA 1984). Cadillac

Fairview involved an owner/general contractor who violated safety standards by not

having guard rails around an open, unfinished stairwell. 468 So. 2d at 419. The worker
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inadvertently stepped backward into the unguarded opening. Id. The owner in Cadillac
Fairview would appear to have liability under the general rule applying to property
owners because it was actively supervising the jobsite and knew that the stairwell was
unguarded. Id. at 421. Pearson held that the injured worker could not make a claim
against a property owner under the unique facts in that case and discusses Atlantic

Coast Development only in dicta. 449 So. 2d at 343-44.

Mr. Meija is not a worker who was injured by a dangerous instrumentality
for which the owner/general contractor had a nondelegable duty for the negligence of
another contractor. This is not a case where the owner knowingly permitted an open
stairwell or other dangerous condition to exist on its property. Here, an employee of a
subcontractor was injured when that subcontractor failed to follow the manufacturer's
instructions for the work that it had contracted to do. Worthington's job supervisor had
enough knowledge of the construction methods that he arguably knew or should have
known on the day before this accident that the conditions were dangerous.? But for
cases cited in the majority opinion, | would conclude that Worthington, as an
owner/general contractor, could not be liable for the injuries to a subcontractor's worker
arising from a dangerous condition created by that contractor's negligence in performing
the task it was contracted to do. So long as the contractor is functioning independently
and the owner has assured that workers' compensation coverage is in place, | see no
legal or economic justification for placing liability on the owner merely because the

licensed general contractor is employed by the owner.

2Worthington had no employee on the jobsite on the Saturday when the
accident actually happened.
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lll. The Jury Instruction on "Ultimate Duty” Accords with the Law, but it Seems to
Create an Unjustified Form of Heightened Liability

As well explained in Judge Villanti's opinion for the court, the trial court
instructed the jury on negligence by providing an initial preemptive charge that included
the statement: "As the owner and general contractor for the construction project,
Worthington Communities, Inc., had the ultimate duty to maintain the site in a
reasonably safe condition.”

Outside the context of indemnity between active and passive tortfeasors, |
have no idea what an "ultimate duty"” is supposed to describe. Except for the cases
cited in the court's opinion, | am not aware of any recognition of such an "ultimate duty”
as a concept of tort law. Mr. Mejia's attorney used this unusual phrase to characterize
Worthington as the "captain of the ship” and to intermingle arguments of vicarious
liability with those of direct liability. The idea of "ultimate liability" as argued to this jury
appears to me to create a unique form of heightened liability. Nevertheless, the trial
court created the instruction based on a line of cases that currently is the law in Florida,
even if | find the line of cases very questionable. | am hard pressed to reverse the trial

court for basing its instructions on the precise language of these cases.
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